
STATE OF NEW MEXICO 
ENVIRONMENT DEPARTMENT 

 
NEW MEXICO ENVIRONMENT  ) 
DEPARTMENT,    ) 
      ) 
Complainant,     ) 
      ) 
 v.     ) 
      )   No. SWB 20-001 (CO) 
BL SANTA FE, LLC,   )    
      ) 
 and     ) 
      ) 
HRV HOTEL PARTNERS, LLC,  ) 
      ) 
Respondents.     ) 
 
 

REQUEST FOR HEARING AND ANSWER OF RESPONDENTS  
BL SANTA FE, LLC AND HRV HOTEL PARTNERS, LLC 

 
 Pursuant to 20.1.5.200.A(1)-(2) NMAC, and to the Order Granting Extension of time for 

Respondents to File an Answer and Request for Hearing filed received on March 12, 2020, 

Respondents BL Santa Fe, LLC and HRV Hotel Partners, LLC (collectively “BL Santa Fe”), 

submit this Request for Compliance Order Hearing and Answer to the Administrative Order 

Requiring Compliance and Assessing a Civil Penalty (“Compliance Order”) filed by the New 

Mexico Environment Department (“NMED”). 

 I. Request for Compliance Order Hearing.      

 In accordance with 20.1.5.200.A(1), BL Santa Fe hereby requests a hearing, initiating the 

appeals process governed by 20.1.5 NMAC.  A copy of the Compliance Order is attached hereto 

as Exhibit A. 
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 II. Answer. 

 In accordance with 20.1.5.200.A(2), BL Santa Fe submits this answer to the Compliance 

Order as follows: 

  A. Response to Findings of Fact 

1. BL Santa Fe admits the assertions contained in paragraphs 1-5 of the Compliance 

Order. 

 2. Answering paragraph 6, BL Santa Fe admits that BL Santa Fe transported three (3) 

solid waste loads to the Jacona landfill located on Pueblo of Pojoaque lands.  To the extent that 

paragraph 6 refers to persons not employed by, or affiliated with, BL Santa Fe, BL Santa Fe is 

without knowledge or information sufficient to form a belief as to the truth of the allegations in 

paragraph 7 directed at non-parties and therefore denies the same. 

 3. BL Santa Fe admits that paragraphs 7-14 accurately set forth the language 

contained in the cited provisions of the Solid Waste Rules (SWR), 20.9.2 to 20.9.10 NMAC and 

states that these provisions speak for themselves. 

 4. BL Santa Fe is without knowledge or information sufficient to form a belief as to 

the truth of the allegations in paragraph 15 and therefore denies the same. 

 5. BL Santa Fe admits that paragraphs 16(A)-16(E) accurately set forth the substance 

of the June 18, 2019 Notice of Non-Compliance – BL Santa Fe, LLC [Operator of Bishops Lodge] 

(“Notice of Non-Compliance”),  received by BL Santa Fe on July 3, 2019 but denies that these 

paragraphs present the full factual background necessary to provide the proper context for 

evaluating the events that are the subject of the Compliance Order.   

As further answer to paragraphs 16(A)-16(E), BL Santa Fe affirmatively states that 

compliance with the SWR governing the transportation and disposal of wastewater sludge is a 
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matter that it takes very seriously, as evidenced by the June 24, 2019 letter from the Enforcement 

Coordinator of the Solid Waste Bureau (“SWB”) acknowledging BL Santa Fe’s compliance with 

the SWR in transporting and disposing of wastewater sludge, the same type of waste at issue under 

the Compliance Order.    

As further answer to paragraphs 16(A)-16(E), BL Santa Fe affirmatively asserts that BL 

Santa Fe was never made aware that the Pueblo of Pojoaque was not permitted to accept special 

waste; in fact, the Pueblo of Pojoaque affirmatively represented to BL Santa Fe that it could accept 

special waste.  Given that the Pueblo of Pojoaque affirmatively represented to BL Santa Fe that it 

could accept special waste, and given that the Pueblo of Pojoaque provided BL Santa Fe with a 

Certificate of Disposal, specifically providing for the disposal of sludge, BL Santa Fe reasonably 

relied on the Pueblo’s affirmative acknowledgements of the disposal of sludge on Pueblo lands as 

verification that the Pueblo was in fact properly permitted to accept that special waste on those 

lands.  A copy of the Certificate of Disposal provided to BL Santa Fe by the Pueblo of Pojoaque 

is attached as Exhibit B.  Moreover, the fact that the Pueblo of Pojoaque invoiced BL Santa Fe for 

disposal of the special waste further indicated that the Pueblo was engaged in properly permitted 

special waste disposal activities.   

 B. Response to Conclusions of Law 

 6. Paragraphs 1-5 of BL Santa Fe’s Answer are incorporated herein by reference. 

 7. Paragraphs 18-21 contain legal conclusions regarding the alleged Violations Nos. 

1-4 to which no response is required.  To the extent that a response is required, BL Santa Fe denies 

these allegations. 
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  C. Response to Civil Penalty 

 8. BL Santa Fe denies that the civil penalties and payment directives set forth in 

paragraphs 22-23 are warranted or appropriate under these circumstances. 

D. Schedule of Compliance 

 9. BL Santa Fe admits that it is required to abide by the SWR set forth in paragraphs 

24(A)-24(D) and affirmatively states that it has subsequently transported and disposed of 

wastewater sludge in strict adherence to the SWR, and will continue to do so. 

 10. BL Santa Fe denies that sole responsibility for removal and remediation of the 

sludge disposed of at the Pueblo of Pojoaque landfill, as set forth in paragraph 24(E), is warranted 

or appropriate under these circumstances. 

 11. BL Santa Fe denies that payment of the civil penalties as set forth in paragraph 

24(F) is warranted or appropriate under these circumstances. 

E. Notice, Notice of Opportunity to Answer and Request a Hearing, Finality 
of Order, Settlement Conference, Termination 

 
 12. The allegations contained in paragraphs 25-37 are administrative notices regarding 

Respondents’ rights and duties in appealing the Compliance Order and require no answer.  

 13. In accordance with 20.1.5.200.A(2)(C), the Affirmation of BL Santa Fe is attached 

hereto. 

Affirmative Defenses 

 First Affirmative Defense  

 The civil penalty contained in paragraph 22 of the Compliance Order exceeds the NMED’s 

statutory authority and is otherwise not in accordance with law. 

 Second Affirmative Defense 
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 The civil penalty contained in paragraph 22 is arbitrary and capricious and constitutes 

selective enforcement and application of the SWR because the Compliance Order implicates only 

BL Santa Fe and not the Pueblo of Pojoaque.  The civil penalty is further arbitrary and capricious 

because it is disproportionate to other fines assessed under the SWR.  

Third Affirmative Defense 

 The corrective action contained in paragraph 24(E) is arbitrary and capricious and 

constitutes selective enforcement and application of the SWR  because the corrective action 

implicates only BL Santa Fe and not the Pueblo of Pojoaque.  

 Fourth Affirmative Defense 

The civil penalty contained in paragraph 22 constitutes punitive damages that are barred 

by the Constitution of the State of New Mexico and by the Constitution of the United States. 

Fifth Affirmative Defense 

The civil penalty contained in paragraph 22 is excessive and violates BL Santa Fe’s due 

process of law. 

Sixth Affirmative Defense 

The NMED cannot establish a prima facie case that the alleged violations are severe enough 

to support the civil penalty or that the civil penalty is appropriate. 

Seventh Affirmative Defense 

BL Santa Fe is not responsible for the Pueblo of Pojoaque’s operation of a solid waste 

facility that does not comply with the New Mexico Solid Waste Act, NMSA 1978, Sections 74-9-

1 to -42 (“SWA”) or the SWR. 
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Eighth Affirmative Defense 

BL Santa Fe justifiably relied on the Pueblo of Pojoaque’s affirmative representations that 

it could accept special waste.  

Ninth Affirmative Defense 

The penalty and corrective action set forth in the Compliance Order are barred by the 

doctrine of estoppel.   

AFFIRMATION 

The information contained herein is to the best of the undersigned's knowledge believed to 

be true and correct. 

 WHEREFORE, BL Santa Fe respectfully requests the NMED grant the following relief: 

 1. Grant BL Santa Fe a Compliance Order Hearing pursuant to the SWA and SWR; 

 2. Dismiss the Compliance Order; and 

 3. Provide such other relief as may be just and reasonable.  

 Respectfully submitted this 30th day of March, 2020. 

HINKLE SHANOR LLP 
 
/s/ Thomas M. Hnasko   
Thomas M. Hnasko 
Julie A. Sakura 
P.O. Box 2068 
Santa Fe, NM 87504-2068 
(505) 982-4554 
thnasko@hinklelawfirm.com 
jsakura@hinklelawfirm.com 

Attorneys for Respondents BL Santa Fe, LLC 
And HRV Hotel Partners, LLC 
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CERTIFICATE OF SERVICE 

I hereby certify that on March 30, 2020, a copy of the foregoing Request for Hearing and 
Answer of Respondents BL Santa Fe, LLC and HRV Hotel Partners, LLC was e-mailed to the 
following: 

 
Christopher Atencio 
Assistant General Counsel 
Legislative & Policy Legal Analyst 
New Mexico Environment Department 
Office of General Counsel 
121 Tijeras Avenue NE 
Albuquerque, NM 87102 
christopher.atencio@state.nm.us 
 
Sara Martinez 
saralouise.martinez@state.nm.us 
 
 
         /s/ Thomas M. Hnasko 
         Thomas M. Hnasko 
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